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The JAG Journal publishes material which it con- 
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the Navy or of the Judge Advocate General. 
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sponsibility for safe return cannot be assumed. No 
compensation can be paid for articles accepted and 
published. 
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Personal from JAG 


The expanded training program for law specialists 
instituted last year has been in operation, at least in 
part, for a sufficient number of months to permit some 
appraisal of it at this time. I think that such an ap- 
praisal is contained succinctly in a letter received re- 
cently from one of the five law 
specialists attending the Gen- 
eral Line School at Monterey, 
California. Pertinent portions 
of that letter are quoted below: 

“The five lawyers who are in 
school here have gotten to- 
gether socially once since we’ve 
been here. I intend to have the 
bunch over in a week or so. 
While arranging our schedules, 
the scheduling officers wondered (unofficially, but aloud) 
why we lawyers were sent to line school. I tried to 
assure my scheduling officer that the idea of JAG was 
that it would make better officers and lawyers out of us. 
They were very cooperative in arranging what was 
believed to be the best schedule for us. For instance, 
this term I am taking: Leadership, Psychological War- 
fare, Antisubmarine Warfare, Communications I, Tac- 
tics I, Operational Planning, and Nucleonics. I think 
you can rest assured that we are holding up our 
end in the grade department, thereby justifying your 
faith in us. 
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“From the standpoint alone that the relations between 
lawyers and our line officer brothers would be and 
will be bettered by this school association, this idea of 
sending us seems to be a very sound one. I have never 
sensed any hostility from them, but at first I had the 
impression that our fellow students thought we were 
‘different.’ I no longer have that impression. They 
seem to accept that we breathe the same air, are in the 
same Navy, have the same problems, and are on the 
same team. There is some good natured banter in 
recognition that we are lawyers, but without any evil 
connotations. I’m-no prophet but I predict that the 
results will be beneficial to the Navy and make our jobs 
easier.” 

The thoughts expressed above confirm my thinking 
that the benefits of this particular training go far beyond 
the classroom education of our law specialists. As 
members of the line they serve on the same team as all 
of the executive branch of the Navy. The closer the 
law specialists become identified with the integrated 
operating team of the Navy, the more will the Navy, the 
law specialists, and the national defense benefit from 
the incorporation into the naval service of aggressive, 
devoted, and capable lawyers. If the training program 
discussed serves to accomplish just that purpose alone, 
its cost in dollars and manhours will be an investment 
from which we shall receive value for many years to 
come. 
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THE INJURY REPORT 


LIEUTENANT J. L. MEISENHEIMER, USN 


**HE INJURY REPORT WAS DEVISED in 
} response to requests from field activities for 
a ueans of reducing the paper work involved in 
c aducting investigations of injuries where 
i] ere is no question as to conduct and line of 
( ty status of the injured person. With this 
p rpose in mind, the provisions of the 1955 
\ .val Supplement to the Manual for Courts- 
) irtial, 1951 relating to the injury report can 
tb. more readily understood and applied. The 
firmat of the injury report presents a new 
method for setting forth all the facts necessary 
fi a conduct and line of duty determination. It 
p ovides a clear and concise manner for reciting 
a the pertinent facts but in no way relieves the 
r porting activity from the responsibility for 
n aking a complete and thorough inquiry into all 
the facts and the recital thereof in detail on the 
iijury report form. 

At the time of this writing, the injury report 
has been in effect for more than four months 
and, in the light of this experience, it becomes 





readily apparent that there are many miscon- 
ceptions as to the use of the injury report, the 
proper procedure for its completion, and the 
necessity for setting forth essential information 
in detail. As a result, a substantial number of 
injury reports have been returned with the re- 
quest that additional information be obtained 
or that an investigation be convened in lieu of 
utilizing an injury report in those cases involv- 
ing a possible determination of misconduct. It 
is the purpose of this article to clarify the use 
and proper procedure for the completion of the 
injury report. 


MISUSE OF THE INJURY REPORT 


Before setting forth instances where a find- 
ing of misconduct could conceivably be made so 
as to warrant a fact-finding body, in lieu of an 
injury report, a basic understanding of the gen- 
-ral rules as to the nature of misconduct is es- 









mtial. Misconduct is wrongful conduct. In 
crder to support an opinion of misconduct, it 
rust be shown that the injuries were inten- 
tionally incurred, or resulted from such gross 
1egligence as to demonstrate a reckless disre- 
card of the reasonably foreseeable conse- 
cuences, and that the injuries were immediately 





caused by the act in question or that such act Set 
other events in motion so as to constitute a 
natural and continuous chain of events. Section 
0405b 1955 NS. The only exception to the rule, 
that in order to constitute misconduct wrongful 
conduct must be a proximate cause of the 
injuries, is in the case of injuries incurred while 
knowingly and voluntarily participating in the 
use of stolen or misappropriated vehicles. 
Section 0405c 1955 NS. 

While each incident must be considered in the 
light of all the available evidence, there are a 
number of instances in which the possibility of 
a misconduct determination will be readily ap- 
parent. The following instances are intended 
to illustrate common situations in which the 
injury report has been misused in this manner. 

Motor vehicle accidents provide the greatest 
number of incidents resulting in death or in- 
juries to naval personnel. Because of this fact, 
together with the dangers involved in the im- 
proper operation of a motor vehicle, it is also in 
this area that the greatest number of misconduct 
determinations are to be found. Misconduct in 
the operation of a motor vehicle most frequently 
arises in the following instances : 

(1) Falling Asleep While Driving.—To con- 
stitute gross negligence in falling asleep while 
operating a vehicle, there must be evidence es- 
tablishing one of the following: (a) that the 
driver was intoxicated at the time of falling 
asleep; or (b) that the driver continued to drive 
in the face of premonitory symptoms of fatigue, 
drowsiness, or other physical condition likely 
to result in sudden loss of control of the vehicle 
(OPJAGN 1955/277, 4 DIGOPS LOD § 41.7) ; 
or (c) that the driver was in a condition of such 
fatigue or drowsiness that he must have been 
aware of the danger of falling asleep at the 
wheel. OPJAGN 1952/105, 2 DIGOPS LOD 
$ 47.7. Notwithstanding what is necessary to 
constitute misconduct in the sleep cases, the in- 
jury report should not be used for the reporting 
of this type of case. A misconduct determina- 
tion is always conceivable in any case where an 
individual falls asleep while driving. 

(2) Excessive Speed on a Curve.—Excessive 
speed on a curve may demonstrate a reckless 
disregard for the foreseeable consequences. Of 
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course the issue as to what constitutes excessive 
speed so as to amount to gross negligence is a 
question to be determined in the light of all the 
evidence. For the purposes of this article, evi- 
dence of excessive speed usually means that a 
determination of misconduct is conceivable so 
as to warrant the convening of a fact-finding 
body 

(3) Passing Another Vehicle Without Ascer- 
taining Clearance Ahead.—There should be 
little doubt as to the need for a fact-finding body 
with respect to injuries incurred as a direct 
result of passing another vehicle where the 
driver’s vision of oncoming traffic is obscured 
by the crest of a hill or other conditions. Such 
conduct is said to be negligence so gross and 
culpable as to imply a reckless and wanton dis- 
regard for the safety of life and property. 
OPJAGN 1953 191, 3 DIGOPS LOD § 41.1. 

It should be noted that the injuries sustained 
by a passenger as the result of the gross negli- 
gence of the operator of a motor vehicle are not 
usually the result of his own misconduct, unless 
there is interference with the operation of the 
vehicle by the passenger or the passenger is re- 
sponsible for the proper operation of the vehicle. 
OPJAGN 1953 190, 3 DIGOPS LOD sg 41.5 Vol- 
untarily riding in a vehicle driven by an obvi- 
ously intoxicated driver should also be regarded 
as gross negligence sufficient to support a mis- 
conduct holding. 

Injuries incurred as the proximate result of 
intoxication are considered to have occurred as 
the result of misconduct. In order for intoxica- 
tion alone to be considered the basis for a deter- 
mination of misconduct, there must be a clear 
showing that the person was intoxicated at the 
time of the injuries and that the intoxication 
was the proximate cause thereof. Section 0405i. 
(3) 1955 NS. Ina recent opinion soon to be 
published, the Judge Advocate General held that 
a blood-alcohol content of 2.0 mgm per cc, or 
above, standing alone, raises an inference which, 
if unrebutted, is sufficient to warrant a conclu- 
sion of intoxication. It is important that each 
witness be thoroughly queried as to symptoms 
of intoxication, such as speech, gait, and ap- 
pearance of the injured person and for an 
opinion as to the injured person’s intoxication. 
In this connection, any person who observed the 
conduct of the injured person prior to or after 
the incurrence of the injuries may state his 
opinion as to whether or not the injured person 
Was intoxicated. See Par. 138 MCM, 1951. 
Most injuries incurred as a result of intoxication 
have as their origin an automobile accident or a 
fall. A misconduct determination is always 
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conceivable in any case where an individual 
drives or falls after having consumed alcoholic 
beverages. 

Injuries resulting from wrongful aggressio., 
or wrongful voluntary participation in a figlt, 
or where the injured person was at least in pari 
delicto [equal fault] with his adversary in start- 
ing or continuing the altercation, are due 0 
misconduct. Evidence indicating that the i- 
juries were incurred in a fight usually means 
that a determination of misconduct is concei ’- 
able. 

The injury report procedure was designed not 
only to eliminate unnecessary paper work pre- 
viously involved in the preparation of the in- 
vestigative report, but also the numerous en- 
dorsements incidental to forwarding a report 
via the chain of command. Section 0403a. (1) 
1955 NS provides, and the injury report indi- 
cates on its face, that only the original report is 
to be submitted directly to the Judge Advocate 
General. This procedure, however, does not 
preclude the submission of injury reports via 
the Commandant of a naval district or other 
higher authority where so directed as a matter 
of internal administration within the naval dis- 
trict or command. In addition, circumstances 
may arise where there will be some necessity 
for routing via the chain of command. For ex- 
ample, where the evidence must be obtained 
from several different sources, the matter may 
have to be coordinated with authority higher 
than the local activity. Irrespective of whether 
the injury report is submitted directly to the 
Judge Advocate General or via the Commandant 
or other higher authority, the commanding of- 
ficer of the organization to which the injured 
person is assigned or attached for duty at the 
time of the injury is normally responsible for 
the initial opinions as to the conduct and line of 
duty status of the individual concerned. The 
exception to this rule is in those cases involving 
personnel at places distant from their commands 
or assigned duty stations. In those instances, 
the Commandant of the naval district in which 
the injury occurs, or comparable authority, will 
assume cognizance of investigative procedures 
and advise the activity concerned as to the re- 
sults. Section 0402 1955 NS. Irrespective of 
the place where the injury occurs, however, it is 
the responsibility of the commanding officer 
either to submit the injury report himself or to 
request another command, such as the Com- 
mandant of the naval district, to cause the re- 
quired report to be submitted to the Judge 
Advocate General. 

Unlike courts of inquiry and investigations 
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hich are fact-finding bodies designated to as- 
‘rtain and present the facts of a specific inci- 
ont, the regulations governing the use of the 
jury report do not specify the means by which 
ie facts are to be obtained. In order to stream- 
ae the reporting of injuries where there is no 
»iestion as to conduct and line of duty status, 
was intended that the commanding officer be 
ven wide discretion as to the means of obtain- 
g all the facts pertinent to the incident, so long 
. a complete and thorough inquiry was made. 
i light of experience gained with the use of the 
jury report form, it appears that many com- 
ands desire that the officer assigned to obtain 
e facts necessary to complete the report place 
s signature somewhere on the report. While 
-ich officer has no official capacity under the 
rovisions of the 1955 Naval Supplement and his 
gnature is not therefore required at present, 
is contemplated that space will be provided 
x his signature on the injury report form at 
ie time of next printing. Meanwhile, if de- 
red, the officer assigned to obtain the facts may 
sign the report in the space provided for the 
s.gnature of the reporting officer, and the com- 
manding officer, or one authorized to sign by his 
direction, may sign in the space provided for 
the name of the organization commander. In 
every case the injury report must bear the sig- 
nature of the commanding officer of the report- 
ing activity or of an officer authorized to sign 
by his direction. In no instance should an in- 
jury report be submitted signed only by the 
officer assigned to obtain the facts, unless it 
clearly indicates that he is authorized to sign 
by direction of the commanding officer. 

Where the space provided for the recital of 
facts under Item 14 of the report is inadequate, 
additional pages should be appended as neces- 
sary to complete the report. However, the at- 
taching of statements of witnesses and other 
documents to the injury report is not necessary 
where the circumstances are recorded in detail 
in Item 14. In view of the fact that the injury 
report is not to be used in any event where there 
is a suggestion of “‘misconduct” or “not in line 
of duty,” there will probably be very little occa- 
sion for attaching documents or written state- 
ments. 


el a eo 
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INJURY REPORT FORM 


In view of the recent adoption of the injury 
-eport, a discussion of the more common errors 
n completing the injury report would appear 
nelpful. A condensed injury report form is 
rinted at the end of this article for reference 
yUrposes. 


The “FROM” line: Although the “FROM” 
line of an investigative report submitted by a 
factfinding body usually contains the name of 
the investigating officer or the name of the senior 
member of the board of investigation or court 
of inquiry, it was intended that the name of the 
organization or command from which the injury 
report emanated be typed upon this line. The 
name of the officer assigned to obtain the facts 
should not be used in this line on the injury 
report. 

The “COPY TO” line: Although this space 
was primarily designed to indicate that a copy 
of the report was sent to the individual’s own 
command where the report was submitted by 
another activity, it may also be used to advise 
a command superior to the reporting activity as 
a matter of internal administrative procedure in 
those instances where the original report is sub- 
mitted directly to the Judge Advocate General. 
In addition, where the injured person was hos- 
pitalized when the report was submitted, a copy 
of the report should be forwarded to the com- 
manding officer of the hospital in order that 
appropriate entries can be made in the individ- 
ual’s medical records. 

Items 1 through 4: While these items are self- 
explanatory, the importance of accurate com- 
pletion of the blanks provided for the name, 
service number, grade, and branch of the serv- 
ice of the injured person cannot be overempha- 
sized. 

Items 5 and 6: Little difficulty has been en- 
countered in the proper completion of these 
items, however, it should be noted that the date 
the injured person was first seen by a medical 
officer may not necessarily have been the date 
of the incident which gave rise to the injuries. 
Irrespective of whether the date on which the 
injuries occurred corresponds with the date the 
injured person was first seen by a medical offi- 
cer, the date on which the injuries occurred 
should always be set forth under Item 14. 

Items 7 and 8: It was intended that these 
items be carefully and accurately completed in 
each instance involving the use of alcoholic 
liquor or habit-forming drugs by the injured 
person. The use of such beverages or drugs 
normally gives rise to a suggestion of miscon- 
duct, and careful consideration should be given 
to the convening of an investigation in lieu of 
utilizing the injury report, where such evidence 
exists. 

Item 9: Provides a means for setting forth 
the alleged circumstances initially reported as 
the cause of the injuries. In the absence of a 
material conflict with the facts obtained as the 
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result of a thorough inquiry, a brief statement 
thereof will suffice. Comments set forth in this 
section were not intended as a substitute for the 
recital of all the facts in detail under Item 14. 

Items 10 and 11: These items are frequently 
left blank on injury reports received by the 
Judge Advocate General. Every effort should 
be made to obtain this information which is 
required for the proper review of injury reports. 

Item 12: This item is perhaps the most mis- 
interpreted section of the report. While any ab- 
sence without authority usually gives rise to a 
suggestion of “not in line of duty”, proper com- 
pletion of this item may resolve such issues as 
to whether the injured person avoided any spe- 
cific duty assignment by his unauthorized ab- 
sence (left part of sub-item 12a.), whether it 
was a brief absence (right part of sub-item 
12a.), and whether such absence materially in- 
terfered with the performance of military duties 
(sub-item 12b.). Section 0405e 1955 NS. See 
also OPJAGN 1952 /111, 2 DIGOPS LOD § 23.3. 
Where it appears that the injured person did not 
avoid any specific duty assignment by his un- 
authorized absence and such absence was con- 
sidered to have been of a brief duration not ma- 
terially interfering with the performance of 
military duties, a determination that the in- 
juries in question were incurred in the line of 
duty would be appropriate. Misinterpretation 
of the use of Item 12 has resulted in the receiv- 
ing of a number of injury reports with sub-item 
12b “ABSENCE MATERIALLY INTER- 
FERED WITH MILITARY DUTY” marked 
“YES” whereas the person was in fact present 
for duty, on leave or on liberty at the time he 
sustained his injury. 

Item 13: This item was intended to provide a 
ready reference to the type of activity in which 
the injured person was engaged at the time the 
injury was incurred. It should be properly com- 
pleted even though the information contained 
therein will usually appear in the narrative un- 
der Item 14. 

Item 14: In addition to the previous com- 
ments concerning this item, it should be em- 
phasized that the time, date and place of the 
incident which gave rise to the injuries are to 
be clearly set forth in the recital of facts. A 
number of reports have been received which 
give little or no indication as to when and where 
the injuries were incurred and, surprisingly, 
little or no information as to how they occurred. 
Where the injured person is a member of the 
reserve component on extended active duty in 
excess of 30 days, this information should be 
clearly stated under Item 14. Injuries involv- 
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ing Reserve personnel on active duty for train 
ing or engaged in active duty training should 
not be reported on an injury report. Section 
0404a. (5) 1955 NS. 

Item 15: This was intended to provide a means 
of preserving the names and addresses of wit- 
nesses and documents utilized as a source >f 
information in gathering the facts. In the 
event that a fact-finding body is subsequently 
convened, Item 15 provides a starting point for 
the inquiry. 

Item 16: It was intended that Item 16 woud 
provide the organization commander with the 
opportunity to set forth any comments he mey 
choose to make concerning the circumstances 
surrounding the injuries. Comments concern- 
ing any occurrence not set forth under Item 114, 
such as the fact that an injured person declined 
to make a statement, should be included under 
this item. 





SUMMARY 


1. Section 0401 1955 NS requires that all in- 
juries involving a loss of time from duty in ex- 
cess of 24 hours or permanent disability will be 
investigated by a fact-finding body or reported 
by means of an injury report. 

2. The decision as to whether the injuries are 
to be investigated by a fact-finding body or re- 
ported on an injury report rests in the sound 
discretion of the commanding officer at the re- 
porting activity. His decision should be based 
upon the circumstances giving rise to the in- 
juries and the limitations set forth under Section 
0404 1955 NS. 

3. Lrrespective of the place where the injuries 
occur, it is the responsibility of the commanding 
officer of the organization to which the injured 
person is assigned or attached for duty at the 
time of the injury either to submit the injury 
report himself or to request another command 
to cause the required report to be submitted. 

4. Where the injury report is utilized, all the 
facts pertinent to the incident which gave rise to 
the injuries should be set forth in detail under 
the appropriate items. 

5. Improper use or completion of the injury 
report will necessitate its return from appro- 
priate action. A safe practice to follow is to 
RESIST the temptation to use the injury report 
in cases where the evidence indicates falling 
asleep at the wheel of a vehicle, driving after 
drinking, driving at excessive speed, voluntary 
participation in a fight, attempted suicide, neg- 
ligent handling of a weapon, or that the individ- 
ual was AWOL for any period of time when 
injured. Remember, the injury report was de- 
signed to eliminate paper work not create it! 
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INJURY REPORT 
FOR NOT MISCONDUCT AND IN LINE OF DUTY DETERMINATION 
NAV JAG-486 


Submit typewritten original to 
the Judge Advocate General 


REPORT-EXOS-1620-1 





FROM 























Judge Aavocate General, Navy Department, Washington 25, D. C. 
copy To (Individual’s own command if report ts made by another activity) 
1. NAME (Last, first, middle initial) 2. SERVICE NUMBER 3. GRADE 4. BRANCH OF SERVICE 
TIME PLACE 


DATE 
5. FIRST SEEN BY MEDICAL OFFICER | | 





6 OI AGNOSIS 





7 CONDITION OF INDIVIDUAL 


AT TIME OF EXAMINATION 





a. UNOER INFLUENCE OF 
AL COHOL L] BARBITURATES L] NARCOTICS 


bd 


C) NOT UNDER THE INFLUENCE OF ANY LISTED IN ITEM 7A. 








L] OTHER (Specify) 


Cc. 
C] UNABLE TO DETERMINE DUE TO PHYSICAL CONDITION 





8. BASIS FOR OPINION IN 7A OR 7B ABOVE 





a. CLINICAL FINDINGS (Specify) 





db. BLOOD SPECIMEN FOR 
ALCOHOL DETERMINATION 


= TAKEN [| WAS NOT TAKEN | 


TYPE OF TEST HOUR TAKEN RESULT 





Cc. ANY OTHER TESTS (Specify) 





9. ALLEGED CIRCUMSTANCES INITIALLY REPORTED 





10. 1T |S POSSIBLE THAT THE 
FOLLOWING DISABILITY MAY RESULT TEMPORARY 


C] PERMANENT TOTAL 


[] PERMANENT PARTIAL 





11. ESTIMATED LOSS OF TIME FROM DUTY AS A RESULT OF INJURY 











ABSENT WITHOUT AU- 

















12. AT THE TIME OF THIS OCCURRENCE Oo PRESENT LEAVE OR 
THE INDIVIDUAL CONCERNED WAS FOR DUTY LIBERTY THORITY (Complete a&b) 
3. INDIVIDUAL WAS ABSENT WITHOUT AUTHORITY FROM = ~ ape, Sara ae igh RES : wena * Sl gees 
b. ABSENCE MATERIALLY INTERFERED 
PLACE OF DUTY PERIOD OF ABSENCE: WITH MILITARY DUTY 
L] RESTRICTION FROM: HOUR DATE 
[] ARREST TO: Hour — CL) YES L] NO 








13. THE PERSON CONCERNED WAS 


[J IN A MILITARY VEHICLE 
LJ IN A MILITARY AIRCRAFT 


C] IN A CIVILIAN VEHICLE 


PERFORMING MILITARY DUTY 


PARTICIPATING IN SERVICE 
PLANNED RECREATION 


| AS OPERATOR 
C] AS CREW MEMBER 
[J AS PASSENGER 


[ ] OTHER (Specify) 








14. AS A RESULT OF MY INVESTIGATION, | HAVE DETERMINED THE CIRCUMSTANCES TO BE 


reserve component on extended active duty in excess of 30 days, so state.) 


(Include time, date, and place, and if injured person is menber of 





15. SOURCES OF INFORMATION (List names and addresses of witnesses, identify documents or other evidence) 





16. REMARKS 








1T 1S THE OPINION OF THE UNDERSIGNED THAT THE INJURY 
NOT AS THE RESULT OF SUBJECT MAN'S OWN MISCONDUCT. 


IN QUESTION WAS INCURRED IN THE LINE OF DUTY, AND 





TYPED OR PRINTED NAME AND GRADE OF ORGANI ZATIO! COMMANDER 


SIGNATURE OF REPORTING OFFICER 
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The following cases are published to inform the naval 
service that certain questions regarding military law are 
pending final determination in the United States Court of 
Military Appeals at the request of the Judge Advocate 
General of the Navy. 





UNITED STATES, Appellant, v. AL (n) MULLICAN, 
Private U. S. Marine Corps Reserve, Appellee, NCM 
55 05095. 

Prior to the convening of the court-martial in the 
trial of the accused for desertion, the law officer held a 
session which “proceeded under Rule Twelve for the 
District Courts of the United States” with the trial 
counsel, defense: counsel, and accused to determine the 
admissibility of documentary evidence which constituted 
the only evidence of guilt. The proceedings were ex- 
pressly consented to by the accused. 

At the trial the trial counsel, as a witness under oath, 
read the documents previously admitted in the prelim- 
inary hearing without first offering them for identifica- 
tion or showing their authenticity. 

The board of review set aside the findings and sen- 
tence and ordered a rehearing on the grounds that the 
noncompliance with established procedure resulted in 
lack of military due process and general prejudice. The 
Judge Advocate General certified the following question 
to the Court of Military Appeals relating to this case: 


“Did the procedure, to which the accused con- 
sented, wherein the question of admissibility of 
certain evidence was determined prior to convening 
the court, constitute a denial of military due process 
of law?” 


UNITED STATES, Appellant, v. JAMES H. McDAN- 
IEL, utilities man second class, U. S. Naval Reserve, 
Appellee, NCM 55 05933. 

“The accused was found guilty of violation of the 
Uniform Code of Military Justice, Article 121, was sen- 
tenced to be discharged from the service with a bad 
conduct discharge, to be reduced to the grade of ‘Con- 
struction Man Recruit’, to be confined at hard labor for 
four months, on 21 July 1955 at U. S. Naval Air Station, 
Navy No. 955, by special court-martial convened by the 
Officer in Charge, Construction Battalion Maintenance 
Unit 101. On 14 September 1955, the convening author- 
ity took the following action on the sentence: 

‘* * * only so much of the sentence as provides for 
confinement at hard labor for two months, forfeiture of 
$30 per month for two months, and reduction to construc- 
tion man recruit is approved and will be duly executed, 
but the execution of that portion thereof adjudging bad 
conduct discharge is suspended for the period of con- 
finement and six months thereafter, at which time, un- 
less the suspension is sooner vacated, the bad conduct 
discharge shall be remitted without further action. * * *’. 
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On 20 September 1955, the general court-martial au- 
thority returned the record to the convening authorit: 
‘to correct certain irregularities in his original action. 
On 11 October 1955, the convening authority withdrev: 
his original action and substituted the following action. 


* only so much of the finding of guilty of th: 
Specification of the Charge is approved as finds that the 
accused did, on board the U. S. Naval Air Station, 
Iwakuni, Japan, on or about 28 March 1955, steal « 
bicycle, of a value of about 5,000 yen, the property o° 
Harold G. Lyerly. Only so much of the sentence as pro- 
vides for confinement at hard labor for two (2) months, 
forfeiture of $30 per month for two (2) months, reduc- 
tion to construction man recruit, and discharge from the 
service with a bad conduct discharge, is approved and 
will be duly executed, but the execution of that portion 
of the sentence adjudging bad conduct discharge is sus 
pended for the period of confinement and six (6) months 
thereafter at which time, unless the suspension is sooner 
vacated, the bad conduct discharge shall be remitted with- 
out further action * * *’, 

On 1 November 1955, the general court-martial au- 
thority approved only so much of the sentence as ap- 
proved and suspended by the convening authority as 
provides for confinement at hard labor for two months, 
reduction to construction recruit, and bad conduct dis- 
charge (suspended with a view to remission). On 5 
December 1955, the Board of Review took the following 
action: 

“= = * only so much of the finding of guilty of the 
specification of the charge as finds that the accused did, 
on board the U. S. Naval Air Station, Iwakuni, Japan, 
on or about 28 March 1955, steal a bicycle, of a value of 
5,000 yen, the property of Harold G. Lyerly, all in viola- 
tion of Article 121, UCMJ, and only that portion of the 
sentence which was expressly approved and ordered 
to be duly executed by the convening authority in his 
action of 14 September 1955, as follows: ‘Confinement at 
hard labor for two months, forfeiture of $30 per month 
for two months, and reduction to construction man [con- 
struction] recruit, are affirmed.’ That portion of the 
convening authority’s action which attempts to suspend 
a bad conduct discharge, a type punishment not included 
in the sentence expressly approved by him in his action 
of 14 September 1955, is a nullity and of no force and 
effect.’ ” 

The Judge Advocate General certified the following 
questions to the Court of Military Appeals: 


““(a) Was the action of the supervisory authority 
in returning the record to the convening authority 
pursuant to paragraph 95, Manual for Courts- 
Martial, United States, 1951, to correct certain ir- 
regularities in his original action authorized? 

“(b) Was the action of the convening authority 
on 11 October 1955 legal?” 
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CHANGING THE UNCHANGEABLE PUNITIVE 


SEPARATION 


LIEUTENANT COMMANDER M. M. SEYDEL, USN 


. Upona rehearing of a case of an enlisted man 
sentenced initially to a bad conduct discharge 
only, may a court award any other punish- 
ment in lieu thereof ? 

. In a similar case of an officer initially sen- 
tenced to a dismissal only, may any other 
punishment be awarded by the court upon a 
rehearing ? 


. When a court-martial lawfully sentences an 


enlisted man to a bad conduct discharge only 
and upon review the bad conduct discharge is 
considered too harsh a punishment or inap- 
propriate, do reviewing authorities possess 
authority under the law to effect a less severe 
punishment; and, if not, what action may be 
taken with the view toward removing the 
bad conduct discharge, yet retaining some 
milder form of punishment for the offender? 


1. Under circumstances similar to the foregoing 
regarding enlisted personnel, do the powers 
of reviewing authorities differ in the case of 
an officer sentenced only to a dismissal ? 


The foregoing queries pose problems which, 
although relatively infrequent in their occur- 
rence, have in the past found courts-martial and 
reviewing authorities uncertain and confused as 
to their proper legal solution probably because 
of the conflict and ambiguity that has existed in 
that phase of military law involved. In too 
many cases, the result has been that courts- 
martial and reviewing authorities have either 
refrained from taking any action to alter lawful 
sentences of the type under consideration or to 
pave the way for an alteration therein despite 
the fact that justice obviously demanded a 
change, or, unfortunately, they have been led to 
take action that later had to be set aside. There 
appears to be no reason now for military courts 
and reviewing authorities to be hazy as to their 
powers under the law in the aforementioned re- 
spects since most, if not all, of the legal mist in 
which they have been shrouded has been “‘burned 
off” by recent decisions of the U. S. Court of 
Military Appeals. 

We shall consider the first two questions to- 
gether since the powers of courts-martial with 


380199—56——_2 


regard to sentences upon rehearings are clearly 
the same whether a bad conduct discharge or a 
dismissal is involved. In either case, in fact, in 
the case of any rehearing, the Uniform Code of 
Military Justice provides only the single limita- 
tion that the sentence adjudged may not be in 
excess of or more severe than the original sen- 
tence unless the sentence is based upon a finding 
of guilty of an offense not considered upon the 
merits in the original proceedings or unless the 
sentence prescribed for an offense is mandatory 
(Article 63(b), UCMJ). Our discussion will 
not concern the case of additional findings or of 
a mandatory sentence. It is important to note 
at this point that absolutely nothing is said in the 
Code to indicate that the court’s new sentence, 
if different from the original, must be included 
in or a part of the original. In other words, a 
new, different sentence by the court must merely 
be lesser than the original and there is no specific 
prohibition against awarding a sentence wholly 
different in nature, character, or type. Further- 
more, the Manual for Courts-Martial, 1951, con- 
tains no provision which would restrict a court 
in this respect any more than does the Code. 
One might say, however, that it is almost im- 
possible to determine whether this type or that 
type of punishment is lesser or greater than a 
bad conduct discharge or a dismissal. Some 
persons would gladly serve a long period of con- 
finement rather than be separated from. the serv- 
ice under such circumstances. Others would 
not. Then, too, is one year’s confinement more 
severe than a punitive separation or is two or 
three—or is six months? One might then con- 
tinue that because of the difficulty of evaluating 
punishments, Congress must have by implica- 
tion frozen this type into an inseparable unit 
not containing any parts. Since, therefore, one 
might go on, it is inseparable, it is irreducible 
and a court upon a rehearing, being bound by the 
law to award no sentence in excess of the origi- 
nal may only give the same sentence or none. 
This might be true had Congress restricted the 
power of the court when a sentence different 
from the original is to be given to awarding only 
one “mitigatory” in nature or one which is in- 
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cluded in the orignal. This it did not do, but 
rather decreed only that the new sentence should 
not exceed the original. That thereby, the court 
in awarding a new, different sentence is left 
unfettered by restrictions as to nature, charac- 
ter, or type of punishment so long as it is less 
severe than the original was made clear by the 
U. S. Court of Military Appeals in U. S. v. 
Kelley, 5 USMCA 259, 17 CMR 259. In that 
case it was held reversible error for the trial 
counsel at a rehearing of a special court-martial 
which previously had awarded a sentence of a 
bad conduct discharge only, to tell the court that 
it could not change the nature of the sentence 
and was limited to a bad conduct discharge or 
nothing. Considerable doubt still remains, how- 
ever, as to how specific punishments may be 
evaluated, but the aforementioned case is also 
of some assistance along this line. 

We, therefore, appear safe in answering the 
first two questions posed at the outset of this 
discussion by stating that wpon the rehearing of 
a case involving either an enlisted man sentenced 
initially only to a bad conduct discharge or an 
officer sentenced only to a dismissal, a court is 
free to award in lien of the punitive separation 
in severity. In determining the extent of the 
new punishment, there is, as yet, no positive 
criterion to follow. Reason along the lines of 
U.S. v. Kelley, supra, will have to govern. 

Introductory to the treatment of the other two 
questions, we shall consider certain points com- 
mon to both. Furthermore, while we discuss the 
issues involved, we perhaps should keep before 
us a mental picture of what the Uniform Code 
of Military Justice has to say concerning the 
powers of reviewing authorities to alter a lawful 
sentence in their action on a case. 

The authority of the Court of Military Ap- 
peals as a reviewing authority will not be of 
much concern to us here since its jurisdiction is 
limited to questions of law (Article 67(d), 
UCMJ) and we are dealing only with sentences 
which are legal but considered too harsh or in- 
appropriate. In this connection, we do not over- 
look U. S. v. Voorhees, 4 USCMA 509, 16 CMR 
83, where the sentence was, in fact, legal, but 
the Court in ordering a rehearing on a single 
charge remaining out of several after review, 
which charge was relatively minor, indicated 
that the sentence was out of proportion to the 
offense, and held that further action should be 
taken with regard thereto by a “primary” 
(court-martial level) redetermination thereof, 
according to Chief Judge Quinn, or by a rede- 
termination thereof ‘* * * by some judicial 
body which is not shackled so tightly it does not 
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have a free choice of an appropriate sentence” 
(court-martial level again), according to Judge 
Latimer. The circumstances of that case, how- 
ever, were so unusual that it can hardly stan« 
for the proposition that a legal sentence the 
severity and appropriateness of which has been 
passed upon by lower reviewing authorities will 
still be subject to review by the Court. We 
shall, therefore, proceed on the premise that i° 
a sentence is legal, the Court will not disturb i 
and confine our comments to only the lower re- 
viewing authorities, the convening authoritie: 
and the board of review. Supervisory authori- 
ties will be considered together with convening 
authorities since their powers are the same in 
sofar as the matters involved here are con 
cerned. 

Regarding convening authorities, the Code 
provides in Article 64: 

“In acting on the findings and sentence 
of a court-martial, the convening authority 
shall approve only such findings of guilty. 
and the sentence or such part or amount of 
the sentence, as he finds correct in law and 
fact and as he in his discretion determines 
should be approved.” (Emphasis added.) 

Regarding boards of review, Article 66(c) of 
the Code states: 

“It shall affirm only such findings of 
guilty, and the sentence or such part or 
amount of the sentence, as it finds correct 
in law and fact and determines, on the basis 
of the entire record should be approved.” 
(Emphasis added.) 

Paragraph 88 of the Manual elaborates on, 
but does not alter or further restrict, the powers 
of convening authorities with respect to sen- 
tences as does paragraph 100 of the Manual re- 
garding boards of review. We have, then, both 
convening authorities and boards of review 
limited, when approving a sentence, to approv- 
ing only the sentence before them or a “part or 
amount” thereof. This is obviously quite differ- 
ent from the powers of a court-martial in ad- 
judging a sentence upon a rehearing where, as 
shown previously, the only restriction pertinent 
to our discussion is that the sentence not be “in 
excess of or more severe than the original sen- 
tence”. When a sentence is reduced by a con- 
vening authority or board of review, therefore, 
the sentence approved must be one that was 
included in the one from which it was reduced 
whereas a sentence handed down by a court upon 
a rehearing may be of a completely different 
character or type from the orignal. A sentence 
is only included in another if it amounts to a 
“mitigation” of the latter, that is, a reduction 
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n quantity or quality, the general nature of the 
pinishment remaining the same (Par. 88c, 
MOM, 1951). “Mitigation” is defined in Black’s 


i. w Dictionary, 4th Edition as: “Alleviation; 


al atement or diminution of a penalty imposed 
b) law. Reduction, diminishing, or lessening 
2! 1ount of penalty or punishment * * *.” On 
tl > other hand: “Alteration; change; substitu- 
tin; the act of substituting for another * * *” 
is termed “‘commutation”. From the foregoing, 
w: may see, therefore, that insofar as the au- 
t] ority under consideration here is concerned, 
a d there being no question as to the legality of 
a sentence, convening authorities and boards of 
r view only have the power to “mitigate” sen- 
tinces and are without power to “commute” 
t!em. 

With the third of the aforementioned ques- 
tims, we have no problem whatsoever, the 
lLanual having clearly provided the answer. 
I tragraph 88c¢ thereof specifically states that 

* * q@ bad conduct discharge may not be 
i), itigated to any other punishment.” A review- 
ig authority’s power to effect a change, not 
crtending to remission, in a sentence being 
i stricted, as we have seen, to actions mitigatory 
i. nature only, no power is vested in convening 
cuthorities or boards of review to change, by 
their action alone, a bad conduct discharge to 
cny other punishment. 

We now approach the final question which has 
to do with whether or not it is within the powers 
of reviewing authorities to substitute another 
form of punishment for a dismissal. Here, we 
do not find any such specific help in arriving at 
a solution as we did in the Manual regarding bad 
conduct discharges. The Code, too, fails defi- 
nitely to cover the situation. As we shall see, 
however, both the Manual and the Code imply 
an answer. 

In the treatment of this point, we must again 
refer to the fact that reviewing authorities’ 
powers to make changes in sentences not 
amounting to remissions extend only to mitiga- 
tion and do not include commutation. The new 
sentence must be a part of or included in the old 
one. At first blush, it would seem that there are 
many things included in a dismissal. One might 
say that when an officer is dismissed he no longer 
has numbers, hence a dismissal includes a loss 
of all numbers. Changing a dismissal, then, to 
a loss of some but not all numbers might be said 
to be mitigation and within the power of a re- 
viewing authority to effect. A similar argument 
might be presented with regard to forfeitures, 
etc. The question as to whether or not there 


could be any mitigation of a dismissal or any 





substitute therefor which did not result in com- 
mutation and, consequently, outside the powers 
of a reviewing authority to effect came to deci- 
sion in U.S. v. Goodwin, 5 USCMA 647, 18 CMR 
271. There, the sentence was solely to dismissal. 
In view of the circumstances of the case, the 
board of review found itself unable to approve 
the sentence and attempted to reduce it by ap- 
proving only so much thereof as provided for a 
loss of a designated number of numbers. The 
case was then certified by the Judge Advocate 
General to the U. S. Court of Appeals with the 
request that it determine the following issue: 

“Whether the Board of Review had the power 
to reduce a sentence of dismissal to a loss of 
numbers under Article 66(c), Uniform Code of 
Military Justice, 50 U. S. C. Section 653?” 

The aforementioned argument that a dismis- 
sal includes a total loss of numbers, hence, a 
loss of only a certain designated loss of numbers 
is part of a dismissal and, therefore, a mitiga- 
tion of the sentence was presented to the Court. 
Several instances were cited where the Navy 
Department had taken action similar to that 
under consideration using the term ‘ ‘mitige ition” 
in so doing. Perhaps most persuasive, how- 
ever, of the authorities presented in support of 
this contention, was the U. S. Supreme Court 
case of Mullan v. U. S., 212 U.S. 516, 29 S. Ct. 
330 wherein Mr. Justice Day, speaking for the 
Court in 1909, stated that the President, in 
changing a sentence of dismissal to a reduction 
in rank so that the accused’s name was to be 
placed at the foot of the list of officers of his 
rank and to suspension from rank and duty on 
one-half sea pay for five years during which 
time he was to remain at the foot of the afore- 
mentioned list, ‘““mitigated” the sentence. 

The Government, on the other side of the ques- 
tion, urged that the Mullan case was now some- 
thing less than controlling having been written 
some forty-two years before the Uniform Code 
of Military Justice and military law including 
the definition of terms used in the administra- 
tion thereof having been radically changed by 
the actions of Congress as well as by evolution. 
The attention of the Court of Military Appeals 
was invited to the following abundantly well- 
documented explanation of the problem written 
by Colonel William Winthrop, famous as an ex- 
pert in military law: 

“* * * Commutation is distinguished from 
mitigation, which, as will hereafter be noticed, 

sa reduction of a punishment in degree or quan- 
tity only; the power to mitigate not authorizing 
the changing of the species of the penalty ad- 
judged. But there are certain punishments not 
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susceptible of being reduced in degree; conse- 
quently where one of these is imposed by the 
court, and the same is deemed too severe a pen- 
alty to be inflicted upon the accused, who yet, it 
is considered, deserves some measure of punish- 
ment, the mere power of mitigation is inade- 
quate for the occasion, and commutation, or the 
substitution of a lesser penalty of a different 
nature, must be resorted to. Death and dis- 
missal, for example, are punishments not ad- 
mitting of lesser degrees or capable of being 
mitigated: they must therefore, when deemed 
too rigorous, be exchanged or commuted for 
distinct penalties of minor severity. Thus death 
may be commuted to dismissal or dishonorable 
discharge, or to imprisonment, or to both—in- 
deed to any recognized military penalty or com- 
bination of penalties, since any such penalty or 
combination is in law less grievous than the 
summum supplicium of death. So, dismissal 
may be commuted to suspension, loss of files, or 
other punishment appropriate to an officer and 
less severe than an absolute and disgraceful sep- 
aration from the Army.” Winthrop’s Military 
Law and Precedents, 2d Ed., 1920 Reprint p. 
471 (Emphasis added). 

It was also pointed out by the Government 
that although the Manual for Courts-Martial did 
not specifically cover the question, the drafters 
thereof had considered it, and that they were in 
agreement with Winthrop was apparent from 
the following words appearing on page 125, 
Legal and Legislative Basis, Manual for Courts- 
Martial, United States: 

“* * * Tf the sentence adjudged by the 
court is not divisible (e. g., death, dismis- 
sal), but the convening authority deter- 
mines that the sentence, although legal, is 
too severe, he may return the record to the 
court for revision proceedings or he may 
recommend in his action that the sentence 
be commuted by the proper authority.” 
(Emphasis supplied). 

Note was made that the Manual itself implied 
that a dismissal could not be mitigated for 
Sample Form 37, Appendix 14c, Forms for 
Action by Convening Authority, contains this 
sentence: 

_ The sentence is approved, but it 
it recommended that the dismissal be com- 
muted to ” (Emphasis added.) 

As for the argument that a loss of numbers is 
a part of a dismissal since the latter effects a 
loss of all numbers, the Government contended 
that the fact that a dismissed officer no longer 
is carried on a numerical list is a consequence 
of dismissal and not a separate part thereof just 
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as is a loss of the right to wear the uniform, tie 
loss of medical care, the loss of the right to trade 
at service exchanges, etc. If the mitigation 
argument were valid it could well be used in 
connection with a sentence to loss of rank, if 
allowed, since a dismissal results in the loss of 
all rank. This could not be so, however, ines- 
much as the law states that when a dismissal is 
legally changed to a reduction to an enlisted 
grade it is “commuted” (Article 71b, UCMJ). 
Finally, in view of the fact that the power to 
change a sentence to a bad conduct discharve 
in the case of enlisted personnel has definite'y 
been reserved for the Heads of the service d2- 
partments and higher, there was doubt that 
dismissals of officers should have lesser consi- 
eration which would be the practical result if 
convening authorities and boards of review 
could legally mitigate dismissals. 

The Court of Military Appeals handed down a 
split decision, the majority holding that: 

“* * * Specifically, only the Chief Exec- 
utive and the Secretaries of the Depart- 
ments and their Assistants, if so designated, 
have the power to change a dismissal from 
the service to any other form of punish- 
a? Fe, 

This conclusion was reached after a consider- 
ation of the common usage of the terms “com- 
mute” and “mitigate” in the light of their dic- 
tionary definitions coincident with Colonel Win- 
throp’s explanation of their meaning in military 
law. After the rules of military law governing 
the power to mitigate or to commute sentences 
of courts-martial were developed historically, 
the majority of the Court found that in all the 
Congressional enactments and in all the military 
precedents there was a clear recognition of the 
difference between the power to commute and 
the authority to mitigate and that Congress had 
consistently expressed its intent not to blend 
the two into one. It was further found that 
historically there was a Congressional intent to 
reserve the power to substitute a form of pun- 
ishment for another to certain named individ- 
uals in the Executive Branch and that certain 
portions of the Uniform Code of Military Justice 
indicated a continuance of that intent. It was 
held that while the Mullan case would carry 
great weight under different circumstances, it 
was neither precedent nor persuasive under the 
present Uniform Code of Military Justice. 

Our answer to the fourth question, conse- 
quently, is that reviewing authorities do not 
have the authority to substitute another form of 
punishment for a dismissal, therefore, their 
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wers with regard to changing a dismissal do 
+ differ from their powers to change a bad 
co duct discharge. 

What, then, may reviewing authorities do 
w th a bad conduct discharge or dismissal when 
such is considered too harsh or inappropriate? 
N:ither convening authorities nor boards of re- 
vi ~w have the power to change this type of pun- 
isiment to any other punishment. There 
remains to both, however, the power to remit. 
B-cause such action leaves nothing in place of 
tl e bad conduct discharge or dismissal, this may 
nt in many instances fill the bill. There re- 
n iins to both, also, the power to return a case 
tc the court for reconsideration and reassess- 
ment of the sentence (U.S. v. Voorhees, supra). 
As we have seen, any other type of punishment 
cculd then be awarded without regard to char- 


nue 


acter or nature thereof so long as it did not 
exceed or was not more severe than the original. 
Convening authorities and boards of review 
having similar powers with regard to the exer- 
cise of clemency (U. S. v. Lanford, 6 USCMA 
371, 20 CMR 87), another course that might be 
followed by both is to approve the bad conduct 
discharge or dismissal noting that although such 
is considered too severe, no authority exists to 
effect a change therein at that level and recom- 
mend to those authorities empowered to com- 
mute sentences that such be done in the instant 
case. The sentence believed warranted could 
be suggested. Of course, convening authorities 
also have the power to suspend the sentence al- 
though that power is not common to boards of 
review (U. S. v. Simmons, 2 USCMA 105, 6 
CMR 105). 








The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 


judicial proceedings. 





FAILURE TO OBEY—[‘‘I] mpossibility of compliance with an order 
to purchase goods within an assigned time, which inability is 
brought about by financial incapacity, raises an affirmative defense 
to a charge of misconduct laid under Article 92 of the Code.” 


@ The accused was tried and convicted by special 
court-martial of failure to obey the lawful order of a 
superior officer, in violation of Article 92, UCMJ. He 
was sentenced to a BCD, confinement at hard labor for 
four months, and reduction to the grade of private. A 
board of review affirmed the findings and sentence. The 
Court of Military Appeals granted the accused’s petition 
for review. 

At a clothing inspection the accused was found not 
to possess two required tropical uniforms. Captain T 
ordered the accused to procure them from the quarter- 
master by a certain date (3 days later). The accused 
acknowledged the order, but he did not possess the 
demanded clothing on the date specified. 

At the trial the accused testified that although he 
understood the order it was impossible for him to pur- 
chase the clothing because of his poor financial condi- 
tion. He testified that he was refused a checkage and 
that he could not borrow the money since he was recog- 
nized as a “bad loan risk.”” This situation, he explained, 
had come about because he was not only supporting 


? 
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his wife and child but, in addition, an offspring of a 
previous marriage. 

The instructions given were proper ones on the ele- 
ments of the offense and other required instructions, 
but no mention was made of the defense of impossi- 
bility of performance. 

The Court of Military Appeals was of the opinion 
that “impossibility of compliance with an order to pur- 
chase goods within an assigned time, which inability is 
brought about by financial incapacity, raises an affirma- 
tive defense to a charge of misconduct laid under Article 
92 of the Code.” The Court held that the court-martial 
members should have been instructed that if it was im- 
possible for the accused to comply with this order he 
should be found not guilty. 

The decision of the board of review was reversed and 
a rehearing was ordered. U.S. v. Pinkston, 6 USCMA 
700, 21 CMR 22. 


WORTHLESS CHECKS—A mere negligent failure to maintain suffi- 
cient funds to cover checks drawn is not punishable under the 
Uniform Code. 


@ The accused was charged, in ten specifications, with 
having wrongfully and dishonorably failed to maintain 
sufficient funds to cover the payment of certain checks 
placed in commercial channels by him, in violation of 
Article 134, UCMJ. 

In returning a finding of guilty on all the worthless 
check specifications the court-martial excepted the word 
“dishonorably” as used therein, and substituted “dis- 
creditably.” The accused was sentenced to dismissal and 
total forfeitures. The findings and sentence were ap- 
proved by a board of review. The accused’s petition 
for appeal was granted by the Court of Military Appeals 
to determine “(1) whether there exists under the Uni- 
form Code an offense of ‘wrongfully and discreditably 
failing to maintain sufficient funds,’ and (2) * * *.” 
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The Court reviewed precedents of the various services 
and concluded that “prior to 1940 at least, no conviction 
of a worthless check offense based on Article of War 
96—the predecessor of today’s Article 134, under which 
the present accused was tried—was bottomed on a mere 
negligent failure [discreditable] to maintain sufficient 
funds.” After this time some Army board of review 
opinions seemed to recognize such an offense. 

The Court of Military Appeals, however, determined 
that these Army board of review decisions were incorrect 
and expressed the opinion that the word “dishonorable” 
was essential to the proper statement of such offense. 
In this respect the Court stated, “it seems clear to us 
that in selecting the term ‘dishonorable’ the draftsmen 
meant to adopt a word importing a criminal state of 
mind of some variety—short of the requirement of a 
specific intent—to characterize the behaviour of the 
accused. Since the historical interpretation of adjective 
‘dishonorable’ bears out this conclusion, we experience 
no hesitation in holding that the framers of the Manual 
envisaged but two worthless check offenses and no 
others—the one characterized by a specific intent to de- 
ceive; the other requiring bad faith or gross indiffer- 
ence.” 

The Court found the findings and sentence of no effect 
and dismissed the charges. U.S.v. Downard, 6 USCMA 
538, 20 CMR 254. 

Note: The Court of Military Appeals in U.S. v. Kirksey, 
6 USCMA 556, 20 CMR 272, extended its discussion 
begun in the Downard case, supra, on the require- 
ment that circumstances surrounding the passing 
of worthless checks be “dishonorable” and not 
merely “discreditable”’ before an offense is stated. 
The same reasoning was applied in the Kirksey case 
as to the “discreditable” failure to pay a just debt. 
The Court held that “unless the failure to liquidate 
an obligation was characterized by some act of will- 
ful evasion, bad faith, or false promise, the conduct 
is not regarded as dishonorable—and therefore not 
an offense under the Uniform Code.” 


PRESIDENT OF A SPCM—With respect to his managerial or admin- 


istrative duties those of the president in a special court-martial 


are practically identical with those of a law officer and the active 
assumption of those duties by a member must be followed by the 
same results as would follow in a situation in which the law officer 
assumed to exercise fact finding functions without warrant. 


@ Two airmen were tried and convicted of an aggra- 
vated assault in a joint special court-martial trial held 
in England. Both were sentenced to a BCD, partial for- 
feitures, and confinement at hard labor for six months. 
The conviction was affirmed by all intermediate review- 
ing authorities and the Court of Military Appeals 
granted the petition of the two accused airmen for 
review. 

After obtaining a continuance of the trial for two 
weeks one of the accused, Sears, procured the services 
of an English Solicitor, named Makin, to defend him. 
The Government then obtained a further continuance of 
a week and at the same time three Air Force Judge 
Advocates were named as additional members of the 
court-martial. By virtue of his rank of Lieutenant Col- 
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onel the senior lawyer was named as president. "'w 
of the three Judge Advocates were assigned from ta 
tions considerably removed from the place of trial. 

After an unsuccessful attempt was made to challe ig 
the president for cause, Sears exercised his perempt pry 
challenge against him. Leuzinger, the other accu: ed 
challenged another of the lawyers peremptorily. 

As the trial proceeded the remaining judge advoc:.te 
Captain B was seen repeatedly passing notes to che 
president, who appeared to be utilizing the contents of 
the notes as the foundation for each ruling. Both ie. 
fense counsel joined in a challenge for cause agaist 
Captain B on the basis that he was improperly influe 1c. 
ing the president of the court. The Captain was °x. 
amined, but the court-martial refused to sustain he 
challenge. 

The Court of Military Appeals pointed out that ‘he 
professional qualifications of Captain B or of any lawyer 
were not sufficient ground to uphold a challenge, how- 
ever, it recognized the possibility of such a person acting 
in the status of a “professional juror.” Therefore, the 
Court stated, “his conduct of record must be scrutinized 
with an amount of circumspection considerably greater 
than that directed toward any other member.” 

The Court analyzed the conduct of Captain B and con- 
cluded that he had usurped the powers of the president 
and as a result had practically reduced the court to a 
one-man tribunal. In his conduct, the Court stated, 
Captain B became an advocate for the Government and 
destroyed the accused’s right to a fair trial. 

The decision of the board of review was reversed and 
a rehearing was ordered. U.S. v. Sears and Leuzinger, 
6 USCMA 661, 20 CMR 377. 


CONFINEMENT—The power given to “‘any officer’’ by Article 9, 
UCMJ, to impose confinement on enlisted persons can be limited 
by superior authority. 


@ The accused was ordered into confinement by his com- 
pany commander after he had committed an alleged 
offense in violation of UCMJ. A division order pre- 
scribed that “‘* * * No personnel will be placed in pre- 
trial confinement without prior approval of the Divi- 
sion SJA. Request for pretrial confinement may be 
made by telephone * * * This is not intended to deprive 
commanders of the authority to confine personnel for 
temporary protective custody without prior clearance 
(confined for drunkenness, disorder, self-protection, etc., 
or by town police, not in excess of 24 hours, or until 
0800 hours of the first work day following weekend or 
holiday).’” 

The company commander testified that he did not 
have prior approval of the SJA and that he had re- 
strained the accused “to insure his presence for trial.” 
The accused was charged, among other offenses, with 
escaping from this confinement. 

He was found guilty and the conviction was affirmed 
by a board of review. On appeal the legality of the 
confinement was contested. The Government’s position 
was that the confinement was legal regardless of the 
order, and that the power imposed in officers to impose 
confinement may not be taken away by any person 
unless authorized by the President of the U. § 
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interpretation of the law involved. 





The Court of Military Appeals refused to accept this 
It was of the opin- 
on that Article 9 does not confer “an inviolable author- 
ty upon officers.” A commander, the Court explained, 
as plenary powers over his subordinates and he can 


normally enlarge or restrict their powers. The Court 
could find no reason for making an exception in this 
situation. Therefore, the Court held the purported re- 
straint was unlawful and dismissed the charge. U.S. Vv. 
Gray, 6 USCMA 615, 20 CMR 38831. 








CDR D. L. Garver 


Two judges who never got along very well were ar- 
‘ested for speeding. Arriving in court they found the 
‘hambers empty so they decided to appear before each 
»ther. 

The first judge put on his cloak mounted the bench, 
vapped with his gavel and said: “First case! You are 
sharged with exceeding the speed limit, how do you 
plead?” “Guilty,” said the other judge. “You are 
hereby fined $5.00 by this court. Step down. Next 
case.” 


They changed places and the second judge also pleaded 
guilty to the speeding charge. ‘“Well’’, said the judge 
on the bench, “This is the second case of this kind we’ve 
had this morning; they are becoming far too numerous; 
Ten dollars or ten days in jail.” 

The Judge is right! Traffic offenses and traffic acci- 
dents are far too numerous. Very few people know 
what to do when they do get involved in an accident. 
The law provides for some things you must do. 


Most important if you are involved in an accident, 
whether you are the one to blame or not, it is your legal 
responsibility to stick around and let the other fellow 
know who you are. Here are several other things you 
should do: 

1. Get any injured person into the hands of a doctor 
or other medical help as soon as possible. For Navy 
people, the rule is that you’ve got to be taken care of 
at a naval facility if possible. If not, you must get a 
record of all treatment given you by civil medical estab- 
lishments. 

2. Do not smoke near the wreckage. Gasoline may 
have been spilled. ’Nuff said. Also consider discon- 
necting battery cable. 


3. Write down the license number of other involved 
vehicles; also get the names and adresses of the drivers. 

4. Get the names and addresses of all injured persons, 
and names and addresses of other persons in the cars in- 
volved. 


5. Get names and addresses of any witnesses. 


6. Do not discuss who was at fault with anyone 
around. That’s not for you or anyone else there to de- 
cide. An admission of guilt may void your insurance. 

7. Make out the required forms and reports. Notify 
your insurance agent immediately. Failure to do so 
may prejudice your right to insurance protection. 

8. Make a rough sketch of the scene of the accident, 
and describe what happened. This is going to be a big 
help to the insurance company. 

9. Notify the duty officer of your command immedi- 
ately or get in touch with the nearest naval activity. 

10. Legal advice is available from your legal assist- 
ance officer. The best advice, of course, is: Don’t have 
an accident! 





JAG 
Bulletin Board 





CIVIL LAW FUNCTIONS OF JAG 


The following material on the Litigation Branch which 
will soon be raised to Division status continues the dis- 
cussion begun in the December 1955 JAG Journal, page 
14, on the functions of the Office of the Judge Advocate 
General which concern matters of naval administration 
other than those relating to courts-martial. (See chart 
p. 3, January 1956 JAG Journal.) 


LITIGATION DIVISION 


The Litigation Division deals primarily with problems 
which relate to civil proceedings, both federal and state. 
The fulfillment of such a mission necessitates the main- 
tenance of close liaison with both federal and state law 
enforcement agencies, especially with the Department of 
Justice. The problems of the Litigation Division may 
bear on the actual trial of a case or they may pertain to 
the preparation of a case in which court proceedings are 
contemplated. The variety of cases arising renders 
classification under specific headings difficult. However, 
suits under the cognizance of the Litigation Division 
may be grouped under two broad headings as follows: 
(1) Cases in which the Government has direct concern; 
and (2) Cases in which the Government is only indi- 
rectly concerned. The problems in either category often 
involve the appearance at trial of naval personnel, as 
parties or as witnesses in federal or state courts or the 
production of information from naval records and the 
preparation of related documents for use in the trial. 
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(1) With regard to the First Category, all suits ex- 
cept those involving procurement, filed against the Navy 
Department or its officers (resulting from official ac- 
tions) or actions in which the Department has an inter- 
est, are within the cognizance of the Litigation Division. 
This involves monitoring of the litigation, preparation of 
factual data, trial briefs, legal memoranda and briefs, 
and such other assistance as may be required, including 
appearance in court to assist United States Attorneys. 
(Recently, the Litigation Division was called upon by a 
United States Attorney to prepare a claim of secretarial 
privilege against a court order calling for the production 
of classified records.) The following are examples of 
these types of cases: 

a. Tort claims arising in the Navy Department and 
being litigated in federal district courts. 

b. Claims against the Government arising in the Navy 
Department and being litigated in the Court of Claims. 

c. Suits against officers and officials of the Naval 
Establishment arising out of their official duties. 

d. Habeas corpus cases. 

(2) The following are types of the Second Category 
of cases in which the Government is only indirectly 
concerned: 

a. Requests by state authorities for the delivery of 
naval personnel as witnesses in civil and criminal trials. 
In such cases the Navy Department takes the position 
that naval personnel will not be ordered away from 
their regular duty stations to appear in civil or criminal 
proceedings in which the Government is not an interested 
party, nor will the Department order naval personnel 
to report to civil authorities for the purpose of settling 
private disputes or answering complaints in which the 
Navy Department has no direct concern. 

b. Requests from state authorities desiring delivery 
of naval personnel for prosecution of a criminal charge 
where such personnel are within the jurisdiction of the 
state desiring to prosecute. The Navy Department will 
normally honor the state’s warrant for the delivery of 
the man concerned unless special circumstances exist. 

c. Where state authorities desire naval personnel for 
prosecution of a criminal charge and such personnel 
are beyond the jurisdiction of the state desiring to prose- 
cute, the Governor of that state must submit a formal 
requisition (similar to those issued in extraditing a 
person from another state) to the Navy Department 
for the surrender of such personnel. 

(3) Of prime concern to the Litigation Division is 
the obtaining of naval personnel and Navy civilian em- 
ployees as witnesses in pursuance of requests from the 
Department of Justice. Recently a civilian employee 
in Rome, Italy, was flown to Eldorado, Arkansas, at the 
request of the United States Attorney. 

(4) Pursuant to Article 1251, Navy Regulations of 
1948, the Litigation Division acts as the Secretary of 
the Navy’s designee in the release of all records and 
information from the files in the Navy Department 
(with the exception of information from records of 
investigations and courts of inquiry) when such infor- 
mation pertains to matters in litigation or may affect 
possible future litigation. Therefore, the service of 
subpoenas or other civil process upon persons ir the 
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Navy and the production of official records of the Navy 
Department, either in response to court orders or in 
absence thereof, in civil litigation, are matters handled 
by this Division. 

(5) Miscellaneous matters handled by the Litigation 
Division. 

a. Applications for presidential pardons are also prcc- 
essed through the Litigation Division and forwarded 
to the Pardon Attorney in the Department of Justice 
with the recommendations of the Navy Department. 

b. Furnishing addresses of Navy and Marine Cor)s 
personnel and setting forth the Navy Department po:i- 
tion with regard to debts incurred by naval personnel. 

ce. NAVCOMPT Instruction 7030.6 of 17 Janua‘y 
1955 requires that fees be charged for supplying doc:- 
ments, records, and information to certain non-exem dt 
individuals. The billing, collection and accounting co1- 
nected with these fees is handled by the Litigation 
Division. 

The foregoing paragraphs will illustrate the varied 
work of the Litigation Division. 


ADMINISTRATION DIVISION 





The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued before 15 April 1956. 





ENS James J. Crowley, Jr. USNR from SCOLNAVJUS- 
TICE, Npt., R. I. to COM 1. 

CDR Jack C. Davis, USN from JAG to OPNAV (Op. 
02). 

CDR Guin M. Fisher, USN from CNATECHTRA to 6th 
FLT. 

MAJ Charles B. Guy, USMC from JAG to 2dMARDIV, 
FMF. 

LCDR Maxwell D. Harris, USNR from NS Adak to 
COM 1. 

LTJG Arthur J. Johns, USN from COMSERVRON 3 
to COM 4. 

ENS William H. Kennedy, USNR from SCOLNAVJUS- 
TICE, Npt., R. I. to COM 11. 

CAPT Robert M. Lucy, USMC from JAG to IstMAR- 
DIV, FMF. 

CDR Alfred R. Lyngby, USN from COMINLANT to 
COM 12. 

ENS Charles D. Mahaffie, Jr. USNR from SCOLNAV- 
JUSTICE, Npt., R. I. to COMSERVRON 3. 

LT William O. Miller, USN from JAG to JAGSFRAN. 

LCDR Edward J. Moloney, USNR from COM 1 to PAC- 
DIV MATS. 

ENS Kenneth J. Phillips, USNR from SCOLNAVJUS- 
TICE, Npt., R. I. to COM 6. 

ENS John T. Quinn, USNR from SCOLNAVJUSTICE, 
Npt., R. I. to COMPHIPAC. 

CDR Martin W. Robinson, USN from COM 13 to 
CNATECHTRA. 

MAJ Kenneth T. Whitescarver, USMC from JAG to 
MCS, Quantico. 


(Continued on page 19) 
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CLAIMS INVESTIGATION 


COMMANDER BURTON R. MANSER, USN 


“HE SUCCESS OR FAILURE of the prose- 
cution or defense of a claim by or against the 
Government may depend in a large part upon 

the investigation made of the accident or inci- 
dnt upon which the claim is predicated. This 
a ‘ticle deals primarily with the duties and re- 
s onsibilities of officers or fact finding bodies 
d rected to make a claims investigation. 

The basic instructions governing fact finding 
bodies are contained in Chapters II, III, IV and 
\ of the 1955 Naval Supplement to the Manual 
for Courts-Martial. An accident or incident 
nay involve many different aspects which re- 
quire the reporting of facts by a fact finding 
body.' A possible claim by or against the Gov- 
ernment may be involved in the incident under 
investigation. The authority responsible for 
causing an investigation to be made of a certain 
incident where a claim or possible claim by or 
against the Government is involved, may order 
the fact finding body to include in its inquiry all 
matters involving the claim. In such case the 
fact finding body will be guided by specific 
claims regulations.2. Whether a claim investiga- 
tion will be combined with an inquiry or investi- 
gation of some incident, rests in the discretion 
of the commander concerned. He may order a 
separate claims investigation if he so desires. 

The claims regulations* provide generally 
that “every service-connected incident which 
may result in claims against or in favor of the 
Government shall be promptly and thoroughly 
investigated by trained personnel’. (Emphasis 
added.) The report of the investigation shall 
provide a sufficient basis for the prompt and 
just disposition of resulting claims against and 
in favor of the Government. The claims regula- 
tions ' provide: 

“(a) Investigation of service-connected in- 
cidents shall be made in any of the following 
circumstances : 

(1) When private property is damaged, 
lost, or destroyed. 

(2) When Government property is dam- 
aged, lost, or destroyed under circumstances 


- 1955 NS, MCM, 1951; Section 0202. 
. 1955 NS, MCM, 1951; Section 0510. 
. Section 750.34 NGCR, App. I, 1955 NS, MCM, 1951. 
. Section 750.35 NGCR, App. I, 1955 NS, MCM, 1951. 
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which indicate the existence of a claim in 
favor of the Government. 

(3) When injury or death results to any 
civilian, other than an employee of the Gov- 
ernment acting in the performance of his 
duty and covered by the United States 
Employees’ Compensation Act. 

(4) When a claim is filed within the pro- 
visions of these regulations,’ though irre- 
spective of amount. 

(5) When specifically directed by com- 
petent authority. 

(b) Incidents falling within any of the cate- 
gories listed in paragraph (a) of this section 
shall be investigated and reported upon without 
delay, even though no claim has been filed, and 
even though there may be no existing law or 
regulation under which any claim arising there- 
from might be paid.” 

Normally a claims investigation will be con- 
ducted by an investigating officer, unless a court 
of inquiry or investigation has been directed to 
include in its inquiry the claims investigation. 
The importance of the claims investigating of- 
ficer’s work and his responsibility is indicated 
by the statement in the regulations * that the 
duties of an officer in his capacity as an investi- 
gating officer shall ordinarily have priority over 
any other assignments he may have. 

The duties of the investigating officer, which 
apply also to any investigative body ordered to 
conduct a claims investigation, are set forth in 
Section 750.38, Navy General Claims Regula- 
tions. This section should be thoroughly un- 
derstood and strictly followed in making a 
claims investigation. 

Anybody making a claims investigation must 
bear in mind that the completed report is usually 
the sole source of information from which ap- 
propriate authority can determine vhether to 
approve or disapprove a claim. The report of 
the claims investigation is usually the basis for 
determining the claimant’s rights, and it fur- 
nishes Government attorneys with the necessary 
information to defend or prosecute a law suit 


5. Navy General Claims Regulations App. I, 1955 NS, MCM, 1951; 
Navy Personnel Claims Regulations App. II, 1955 NS, MCM, 1951; 
Foreign Claims Regulations App. III, 1955 NS, MCM, 1951. 

6. Section 750.37 NGCR, App. I, 1955 NS, MCM, 1951. 

7. App. I, 1955 NS, MCM, 1951. 
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based on the claim and it may be the basis for 
the rejection or acceptance of a compromise set- 
tlement. The person who will finally determine 
the rights or liability of the Government will 
have no personal knowledge of the incident upon 
which a claim is based, and will have to rely upon 
the information supplied by the report. For 
these reasons it is imperative that a claims in- 
vestigation set forth all the facts in detail in a 
completely fair, unbiased, and unprejudiced 
manner. Furthermore all the facts should be 
substantiated in the report by various means as 
hereinafter suggested. All the facts reported 
should be relevant and material. If there is 
doubt as to the relevancy or materiality of cer- 
tain facts in the incident under investigation, re- 
port them and let higher authority determine 
their relevancy or materiality. During the 
course of investigation of an accident or inci- 
dent, the question of liability should not neces- 
sarily concern the investigating body. How- 
ever, the question of liability may be a guide in 
exploring and pursuing all the facts and cir- 
cumstances surrounding the incident which are 
requisite to a final determination of liability. 
The determination of liability is a conclusion 
which should be reached only after a thorough 
investigation has established all the facts. Do 
not conclude an investigation just because it may 
appear that liability has been established. Com- 
pletely establish all the pertinent facts. The 
facts that are required to be submitted in the 
written report of investigation are prescribed 
by regulation... This regulation should be re- 
viewed before commencing the investigation, so 
the investigator is alert to what facts must be 
developed by the investigation. 

What methods and techniques should be em- 
ployed in ascertaining the facts of an accident 
or incident involving a possible claim? The 
following methods and suggestions are recom- 
mended with the view that they will be an aid 
to the investigative body. 

Accidents or incidents which may result in a 
cluim should be investigated promptly. This is 
important because the witness’ memory is 
clear and the witness is usually more willing to 
talk immediately after an incident. Memory 
fades with the passage of time and a witness 
may become reluctant to make a statement after 
a lapse of time. Also there may be physical 
changes made, at the scene of the incident, e. g., 
obstructions may have been moved, stopsigns 
may have been erected, trees may have been cut 
down, any of which may present a completely 


different picture of the site of the accident o: 
incident. Ordinarily the scene of the acciden 
or incident should be visited promptly and it: 
physical appearance recorded before change: 
can be made. Damaged property should be in- 
spected promptly and before repaired so that : 
correct estimate can be made of the extent o 
damage. By visiting the scene of the acciden 
or incident, the investigator will have a genera 
idea of what happened so that witnesses can b« 
intelligently questioned and a clear and accurate 
account of the facts be obtained. Injured per. 
sons should be interviewed promptly so that ¢ 
fair appraisal of the extent of their injuries can 
be made and their statement obtained at the 
earliest practicable time. 

One of the most important duties of the claims 
investigator is to secure, if possible, written, 
signed statements of all principal witnesses. 
This is required by regulation.’ When inter- 
viewing witnesses and securing their state- 
ments, military personnel, in appropriate cases 
should be advised of their rights against self- 
incrimination under Article 31, of the Uniform 
Code of Military Justice and civilian witnesses 
should be reminded of this same right under 
provisions of the Fifth Amendment to the Con- 
stitution. When such warning has been given, 
a statement to that effect should be incorporated 
in the witnesses’ signed statement. 

A witness’ statement should be a complete 
chronological account of the accident or incident. 
It should give his full name and complete ad- 
dress. A civilian witness’ place of employment 
should be stated. Absolute identification of the 
witness and where he may be located is essential 
because at some later date it may be necessary 
to summon the person as a witness in a law suit. 
It should state the location of the witness in 
relation to the place where the accident or inci- 
dent occurred; the time, date and place; a 
physical description of the area including 
weather conditions and all events that happened 
just prior to, during, and subsequent to the inci- 
dent under investigation. The witness’ state- 
ment should include the names of other known 
witnesses. This will aid in establishing the 
identity of all witnesses to the incident. The 
statement should be in the words of the witness 
and not the investigator. Oftentimes a witness 
will refuse to sign a statement and will only 
make an oral statement. The contents of the 
oral statement should be reduced to writing and 
the officer obtaining the oral statement identify 
and sign it as such. Sometimes a witness will 





8. Section 750.39 NGCR, App. I, 1955 NS, MCM, 1951. 
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9. Section 750.38 (3) NGCR, App. I, 1955 NS, MCM, 1951. 
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ef. ise to make any statement, claiming he has 
o knowledge of the incident under investiga- 
ion. In those instances, a signed statement to 
ha: effect should be obtained. Each statement 
hould contain at the end, a declaration by the 
ritaess that the statement has been read; that 

is true and correct and that the foregoing 
ta ement is everything he knows in regard to 
he incident. The statement of a witness does 
tot have to be a sworn statement, but it is de- 
irble that his signature be witnessed by two 
ther people. 

lf possible, photographs should be obtained of 
he damaged property, injured personnel, the 
itis of the incident, instrumentalities involved 
» he incident and any other identifying photo- 
r.phs which will aid subsequent reviewing au- 
hcrity in getting an accurate picture of the 
ncident under investigation. In accident cases 
diagram to scale, showing directions, width 
f roadways, distances, relative positions and 
istances of important objects and individuals 
hould be submitted. Documentary evidence 
uch as itemized bills for doctor, hospital, nurs- 
ny and other related expenses should be ob- 
vined. Repair bills and itemized estimates of 
epairs to damaged property and similar in- 
truments should also be obtained and made a 
art of the report of the claims investigation. 
[f another investigation of the incident has 
een made, a copy thereof should be obtained, 
f possible, and included in the report. In many 
stances the shore patrol or civilian police have 
ade an investigation of the accident or incident 
r some aspect of it. 


When the claims investigation has been com- 
pleted, a written report will be made in accord- 
ance with the appropriate claims regulations °° 
and there should be appended thereto all docu- 
mentary evidence required by those regulations. 
Before making the report, consult Section 
750.39 (b) of the Navy General Claims Regula- 
tions " to determine whether the small claims 
procedure applies. If it isa claim coming under 
the provisions of the Navy Personnel Claims 
Regulations,’2 comply with Section 751.23 of 
those regulations in making the required report. 
If the accident or incident comes under the pro- 
visions of the Navy General Claims Regulations, 
but not under the small claims procedure, comply 
with Section 750.39(a) of those regulations in 
making the required report. 

When the claims investigation and report 
have been completed, the report should be care- 
fully reviewed to assure that all essential and 
necessary information has been included in ac- 
cordance with claims regulations. The question 
should then be asked: Does this report of a 
claims investigation contain all the available 
facts necessary to enable higher authority to de- 
termine liability and responsibility for the acci- 
dent or incident as well as to measure the extent 
of liability and to prove these elements, where 
necessary, inthe courts? Ifthe answer is in the 
affirmative, the report should be satisfactory. 





10. Section 750.39 NGCR, App. I, 1955 NS, MCM, 1951; 
751.23 (b) NPCR, App. II, 1955 NS, MCM, 1951. 

11. App. I, 1955 NS, MCM, 1951. 

12. App. II, 1955 NS, MCM, 1951. 


Section 





ULLETIN BOARD... 


(Continued from page 16) 





MILITARY PROMOTIONS AND RETIREMENTS BRANCH 


eservist-Disability benefits from injury incurred while 
: active duty. 

A Marine Corps Reserve officer, while on summer an- 
ual field training remained at a nearby beach until 
230 to supervise the recreation of his men. Thereafter 
hile taking a quick dip to refresh himself prior to 
bturning to the base, he dove and struck his head in 
1¢ sand, sustaining a compression fracture of the fifth 
ervical vertebra. As a result he became unfit to per- 
brm the duties of his rank, and his disability was set 
t 10%. To qualify for disability benefits under the 
areer Compensation Act of 1949 (37 U.S. C. 272) such 
member must satisfy the act’s-requirement “that such 
njury was the proximate result of the performance of 
ctive duty, full time training duty, other full time 
uty, or inactive duty training as the case may be * * *”, 





The dissenting member of the Physical Review 
Council contended that the proximate result clause re- 
quired that the injury result from the hazards of the 
job. The JAG advised that the causal relation need not 
be closer than would be required in the more liberal 
workmen’s compensation legislation for analogous in- 
juries, and that questions of doubt should be resolved 
in favor of the serviceman. SecNav approved the rec- 
ommended findings of the Physical Evaluation Board 
that the injury was compensable. 

This ruling at present affects only members not on 
extended active: duty. It does not affect members on 
extended active duty whose disability is incurred either 
in wartime, during a national emergency, or after com- 
pletion of 8 years of active service, for these are by 
law already exempt from the proximate result require- 
ment. But members on extended active duty, who have 
less than 8 years of active service, and incur disability 
after the termination of the present state of national 
emergency will benefit from this ruling. JAG:III:7: 
PLA:elm, 17 November 1955. 
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THE UNITED STATES NAVY 


GUARDIAN OF OUR COUNTRY 


The United States Navy is responsible for maintaining control of the sea 
and is a ready force on watch at home and overseas, capable of strong 
action to preserve the peace or of instant offensive action to win in war. 


It is upon the maintenance of this control that our country’s glorious 
future depends; the United States Navy exists to make it so. 


WE SERVE WITH HONOR 


Tradition, valor, and victory are the Navy's heritage from the past. 
To these may be added dedication, discipline, and vigilance as the 
watch-words of the present and the future. 


At home or on distant stations we serve with pride, confident in the 
respect or our country, our shipmates, and our families. 


Our responsibilities sober us; our adversities strengthen us. Service to 
God and Country is our special privilege. We serve with honof 


THE FUTURE OF THE NAVY 


The Navy will always employ new weapons, new techniques, d 
power to protect and defend the United States on the sea, under the sea, 
and in the air. 


Now and in the future, control of the sea gives the United States her 
greatest advantage for the maintenance of peace and for victory in war. 


Mobility, surprise, dispersal, and offensive power are the keynotes of the 
new Navy. The roots of the Navy lie in a strong belief in the future, in 
continued dedication to our tasks, and in reflection on our heritage from 
the past. 


Never have our opportunities and our responsibilities been greater. 
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